CITY OF FORT MYERS
BOARD OF ADJUSTMENTS
MINUTES OF THE JULY 27, 2022, MEETING

On July 27, 2022, at 1:30 p.m. the City of Fort Myers Board of Adjustments met in the
City Council Chambers, Oscar M. Corbin, Jr. City Hall, 2200 Second Street, in the City of
Fort Myers, Florida.
ROLL CALL
Andrew Fitzgerald called the meeting to order at 1:30 p.m.

Members Present
Steven Weisberg
Elizabeth Kagan
Marvin Burges
Solomon Mitchell Jr.
Anthony Gargano

Members Absent
Blake Bartholomew
Andrew Fitzgerald

Planning Staff Present
Nicole DeVaughn, Planning Manager
Monique John, Administrative Assistant
Taryn Thomas, Senior Planner
Cary Mock, Zoning Officer
Other Staff Present
Grant Alley City Attorney
Steve Belden, Community Development Director
Anthony Palermo, Assistant Community Development Director
William Porter, Engineer, Public Works

Minutes – Board of Adjustments
July 27, 2022
PLEDGE OF ALLEGIANCE COMMENCED
Grant Alley, City Attorney, swore in all witnesses.
EX PARTE COMMUNICATION ON ANY AGENDA ITEMS: None
APPROVAL OF MINUTES: It was moved by Mr. Burges to approve the minutes of June
22, 2022, with the correction that he was present at the meeting. The motion was
seconded by Mr. Weisberg and unanimously approved 5-0.
ITEM NO. 1 PUBLIC HEARING: CONSIDER A CONDITIONAL USE TO ALLOW A
BOARDING FACILITY AT 2666 & 2668 SWAMP CABBAGE CT. (QUASI-JUDICIAL)
(WARD 4)
Nicole DeVaughn, Planning Manager, Community Development Department gave the
staff presentation as follows:
BEGIN STAFF REPORT
PUBLIC HEARING: Consider approval of a Conditional Use to allow a boarding facility
at 2666/2668 Swamp Cabbage Court.
1.
Owner:
Agent:
Address:
Location:

Application Information

Size:
Folio No.:

Our Mothers Home of Southwest Florida Inc.
Cindy Leal Brizuela, Morris Depew & Associates
2666/2668 Swamp Cabbage Court
Located north of Colonial Blvd., east of Evans Ave., and west of
the Ten Mile Canal.
0.47 acres, more or less
10185827

Zoning:

Commercial Intensive (CI)

Future Land Use:

Traditional Community (T/C)

Request:

Grant a conditional use to allow a boarding facility to serve
young mothers.
CU22-0015

Case Number:

2.

Request

Cindy Leal Brizuela, Morris Depew & Associates, representing the owners of 2666/2668
Swamp Cabbage Court, requests approval of a Conditional Use to allow a boarding
facility serving young mothers and their children. Per Section 118.2.2.B., Permitted
land uses, boarding, rooming, or lodging facility, and youth hostel can be requested
through the Conditional Use process.
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Planning, Zoning, Engineering, and the Fire Marshall have reviewed the request and
there were no objections and staff recommends approval.
Staff finds the proposed boarding facility consistent with the City’s Comprehensive
3.

Comprehensive Plan Compliance

Plan, specifically Policy 1.5 Traditional Community and Policy 1.17 as follows:
Policy 1.5) Traditional Community (T/C) contains areas located in close proximity to
residential and existing commercial areas or corridors accommodating employment
centers, where commercial services are necessary to meet the projected needs of the
City. These areas are specifically designated for a mix of residential and commercial
uses and the requisite infrastructure needed for commercial development is generally
planned or in place.
A maximum standard density established in the Land
Development Regulations, not to exceed 25 dwelling units per acre (25 du/ac), with a
maximum bonus density of thirty-five dwelling units per acre (35 du/ac) may be
permitted through a process outlined in the City’s Land Development Regulations.
Criteria for bonus densities include, but are not limited to, incorporating Leadership in
Energy Efficient Design (LEED) standards, pedestrian connectivity, exceptional
architectural design, and other considerations. A Floor Area Ratio no higher than
two (2 FAR) shall be used as an index of intensity for non-residential development in
this land use category.
The Policy and Action that pertain to Conditional Uses are listed below:
Policy 1.14) Within each land use classification, the Land Development Regulations
will distinguish between permitted uses and conditional uses.
Action 1.14.2) Conditional Uses are uses that would not be appropriate generally or
without restrictions throughout a particular district classification, but if controlled as
to number, area, location, and relation to the neighborhood, may be an acceptable use.
A total of 15 public notice letters were sent to property owners within 300 feet of the
4.

Public Notice

parcel. The property was posted with a sign alerting the general public about the case;
an ad ran in the News-Press; and the case was posted in City Hall. All actions occurred
at least 10 days prior to the meeting on July 27, 2022. One comment of objection was
received and is attached to this staff report.
5.

Staff Findings

Staff finds the request consistent with Land Development Code Section 98.3.8.D. which
lists five (5) potential adverse impacts that shall be considered prior to approval by the
Board of Adjustments. Staff’s review of each is as follows:
1.
Impacts on the local economy, including government fiscal impact,
employment, and property values.
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The proposed project will have no adverse impacts.
2.
Impacts on the natural environment, including air, water and noise
pollution, noxious and desirable vegetation, wildlife, open space, and flood
hazards.
The proposed project will have no adverse impacts.
3.
Impacts on historic, scenic, and cultural resources, including views and
vistas, and loss of degradation of cultural and historic resources.
No adverse impacts. There are no historic or cultural resources in the area.
4.
Impacts on public services, including water, sewer, surface water
management, police, fire, parks and recreation, streets, public transportation,
marinas and waterways, and bicycle and pedestrian facilities.
No adverse impacts. The City currently serves the parcel with City water, sewer, and
solid waste collection.
5.
Impacts on housing and social conditions, including variety of housing unit
types and prices and neighborhood quality.
No adverse impacts to neighborhood quality.

6.

Staff Recommendations & Conditions

Staff finds the request for a conditional use to allow a boarding facility, consistent with
the Comprehensive Plan; that the granting of the Conditional Use meets the criteria for
consideration of adverse impacts outlined in Section 98.3.8.D., of Land Development
Code, and recommends the Board of Adjustments approve the request with the
following conditions:
1.
The site plans prepared by Morris Depew & Associates dated May 6, 2022, are
approved in concept only. Compliance with the Land Development Code will be
determined during the review of site work and building permits.
2.
A business tax receipt for a boarding facility shall be obtained within three (3)
years of the date of approval.
END STAFF REPORT
Ms. DeVaughn stated for the record regarding the email received in opposition to the
request due to a deed restriction and that city staff does not research for deed
restrictions when doing application reviews; staff’s responsibility is to review for
consistency with the Land Development code and the Comprehensive Plan.
Cindy Leal Brizuela, Land Use Planner and agent for the applicant, asked to be sworn
in and qualified as an expert witness.
Ms. Kagan asked if Ms. Brizuela needed to be sworn in as an expert witness since she
was the agent for the applicant.
Mr. Alley advised that it was permitted.
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Ms. Kagan stated that Ms. Brizuela’s resume may be submitted into the record and
excepted her qualifications as an expert witness.
Alicia Miller, Executive Director of Our Mother’s Home, passed out brochures to the
board members of the proposed establishment and proceeded to the applicant
presentation.
Ms. Kagan asked if the applicant already owned the property.
Ms. Brizuela advised that the applicant had already purchased the property.
Sarah Spector, legal representative for the applicant, advised regarding the letter of
opposition that due to deed restrictions in the staff report, that the applicant had just
learned of the issue a few days prior to the meeting and had been working on it since
then. Ms. Spector stated that she had traced the chain of deeds for the proposed
property and had determined that the Marketable Record Title Act, which was a statute
that extinguished stale encumbrances against property, did in fact apply to the location
site. Ms. Spector advised that the restrictions that had been recorded in 1978 expired
as of 2008 for the proposed site.
Ms. Kagan asked if there was any paperwork showing that the restrictions had expired.
Ms. Spector advised that she did not have any paperwork at the time but that she had
been in touch with the title company and that the title insurance policy did include the
exception only because exceptions were not removed from title insurance policies
unless specifically asked for. Ms. Spector stated that she had been in touch with the
title company underwriter and that the underwriter indicated to her that they would
provide an endorsement to the policy that did indicate the restrictions were expired.
Ms. Spector asked that in the event the board would use the deed restriction as a
reason to possibly deny the request that the agenda item be continued so that she may
acquire the correct documentation for the board.
PUBLIC INPUT: Melissa Vogt, board member for Our Mother’s Home, stated that she
had volunteered at the home and was able to help a young mother get her life on track
and that the program had helped the young woman tremendously. Ms. Vogt stated that
she had gone through the same issues that Our Mother’s Home was working to resolve
for young women and that she was highly in favor of the request.
Kelly Thawley, career specialist and board member of Our Mother’s Home, stated that
women’s issues were very important to her and her mission and that the Our Mother’s
Home project would aid and mentor the young mothers staying at the home and would
need to help them succeed in life. Ms. Thawley advised that the young mothers would
receive educational opportunities and that the home would be much closer to the
district office where even more services were provided for the young mothers.

-

-

Janet Collier, volunteer at Our Mothers Home, stated that she had been volunteering
for about three years and that the home was very important for the young women. Ms.
Collier stated that the staff was full of love and care and that the home was a very big
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benefit for the residents to transition and work towards getting out of the system. Ms.
Collier stated that she felt it was important for the women to have the bigger space to
have continued support until they aged out of the program.
Beth Juliano, Our Mothers Home board member, stated that since she had been a
board member since 2019 and since 2022, she was Co-President of the board. Ms.
Juliano stated that the new location would not only continue to help young mothers
ages 11-18, but also allow additional space upstairs for moms ages 18-22. Ms. Juliano
stated that the mothers would be able to live there and receive support services from an
independent living specialist. Ms. Juliano stated that the mothers would receive
services such as budgeting, Parenting, education support, interview training, resume
writing, and someone would help them apply for and receive all social services from the
community. Ms. Juliano stated that the home would provide childcare. Ms. Juliano
asked the board for support in the request from the applicant.
Julie Boudreaux, CEO of the Children's Advocacy Center of Southwest Florida, stated
that her agency worked with abused and neglected children and that she hoped for the
request to be approved. Ms. Boudreaux stated that Our Mothers Home was a very
important part of the child warfare system. Ms. Boudreaux stated that being able to
expand services into a bigger building would make a greater impact on the community
and that investing in the expansion of Our Mothers Home was critical.
Marin Asher, Our Mothers Home board member since 2016, stated that she supported
all the prior comments. Ms. Asher stated that the condition of the property was terrible
and that the impact from Our Mothers Home would be a good impact and improve the
area while bringing new people to the area to bring a more positive effect as well. Ms.
Asher stated that there would be also 24-hour security on the premises as well.
Randy Krise, realtor, advised that the building was an old surgery center and was
perfect for the use being proposed. Mr. Krise advised that the previous owners were a
Canadian company that acquired the property in a portfolio sale and never developed
the building. Mr. Krise advised that he had a significant amount of trouble trying to sell
the building even though the selling price had dropped extremely below value because
of how dilapidated state of the building and because it was in a bad area of town for
business. Mr. Krise asked the board to take into consideration that the owners of Our
Mothers Home had purchased the building in good faith even in the condition that it
was in and that they had taken on a project that was very strenuous and were going to
bring many benefits to the area. Mr. Krise stated that the building was also great for
the proposed project due to the separate area upstairs for the young mothers once they
had reached 18 years of age.
Ms. Kagan stated that the two letters of opposition along with the copy of the deed
restrictions would be entered into the record.
DISCUSSION: Mr. Burges asked Ms. Miller how many children were permitted to live
with the mothers at the home.
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Ms. Miller advised that currently the bylaws stated only one child, under the age of five
(5), was permitted to live with the mother under due to Department of Children and
Families (DCF) licensure requirements. DCF deemed that once a child was over the age
of five, it was inappropriate for that child to be in the room with adults without their
parents present. Ms. Miller advised that the board members did pride themselves on
educating the young women on how to improve their lives so in the case that a resident
did become pregnant again while in the home the board was not opposed on voting if
the resident should remain in the home on a case-by-case basis.
Mr. Burges asked what the maximum age for any additional children staying would be.
Ms. Miller advised age five (5) due to DCF licensure, however, the upstairs portion of
the building wase not regulated by DCF licensure therefore the board members would
be able to vote to change the policy in the bylaws should they have a young mother that
fit the criteria.
Mr. Burges stated one of the letters of objection mentioned the safety of the children
and them running in the street and asked if there was any trouble with the children’s
father coming around and having to call the police.
Ms. Miller stated they did not have issues such as that due to their system which
allowed the fathers to visit their children. Ms. Miller advised that the majority of the
girls that came to the home had children’s fathers that were not involved at all and the
ones that were involved had specific DCF case plans. Ms. Miller advised that there were
currently only two out of the five fathers involved and they had visitation rights but
that in the building there was strictly office space where the fathers could spend time
with their children and that the fathers were not allowed in the home are with the
mothers.
Mr. Burges asked if the current home would continue to run.
Ms. Miller advised that the intent was to sell the current building and to move to the
newly acquired building.
Ms. Kagan asked what the budget needed was to do the necessary improvements on
the property and the building.
Ms. Miller advised that the current estimated total was about $800,000. Ms. Miller
stated that the children at the home currently were babies and that children playing in
the street would not be a concern, however, there were still security precautions
around the building so that the children would not be able to go outside without an
adult.
Ms. Kagan asked if the applicant had spoken with Dr. Smith, one of the opposed
parties.
Ms. Miller stated that she had reached out to Dr. Smith and explained that if the
proposed building did not work out for Our Mothers Home, then the company would be
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very limited, and that the woman would not be able to expand as they hoped to do in
which Dr. Smith responded that no ill will was wished and that he was only trying to
follow the deed restrictions. Ms. Miller advised her building was not be able to be seen
from the Dr.’s office either and that she had received support from the surrounding
businesses that were close to her building.
Ms. Kagan advised that the applicant needed to resolve the deed restriction issue.
Ms. Miller stated that she was advised by the title company that she would have the
issue resolved by the end of the week.
Ms. Kagan stated that she was concerned as the board did not normally grant
conditional uses that were in direct conflict with underlying deed restriction issues if
they were valid. Ms. Kagan stated that she felt the Our Mothers Home project was a
great contribution to the community but was concerned about litigation should the
deed restrictions not be resolved.
Mr. Weisberg stated that the board did not have any control over deed restrictions and
that he would not want to deny the request because of the deed restrictions. Mr.
Weisberg asked the applicant if they were aware of possible litigation should the issue
not be resolved.
Ms. Miller advised she was aware.
Ms. Kagan asked if any Cause of Action would be able to be brought against the City of
Fort Myers should the board approve the Conditional Use with the underlying deed
restrictions.
Mr. Alley advised that it was speculative but that it was possible.
Mr. Weisberg asked if it was the City of Fort Myers’ responsibility to uphold deed
restrictions.
Mr. Alley advised that Ms. DeVaughn was correct in saying that when the applications
were submitted, staff followed the city code in making their recommendations and were
not required to look at deed restrictions. Mr. Alley stated that notices had gone out
about the Board of Adjustments meeting in which at that time the City of Fort Myers
was made aware of the deed restrictions. Mr. Alley advised that he had discussed the
issue with attorney and applicant representative Sarah Spector, and it would be for the
benefit of the applicant and the residents to resolve the deed restriction issue. Mr. Alley
advised that there were cases where it wouldn’t have to be the Homeowners Association
that upheld the deed restrictions and that anyone was able to file a case against the
applicant should the deed restriction be valid. Mr. Alley stated that there were written
objections concerning the deed restrictions and that it would be in the best interest for
the applicant to resolve the issue before moving forward.
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Ms. Kagan stated that her preference was the issue be resolved before approving the
Conditional Use and moving forward and that she was concerned about the deed
restrictions and possible litigation for the applicant.
Mr. Burges asked if the request could be approved with a condition.
Mr. Gargano suggested adding a condition that the applicant bring back the owner’s
title policy with the endorsement deleting the two recordings of the deed restrictions
and a letter from their legal counsel giving an opinion letter to the Board of
Adjustments and the City of Fort Myers.
Mr. Alley stated that trying to get some progress to eliminate the threats of litigation
would be favorable and that it was the board’s decision on how they would like to
proceed.
Ms. Kagan stated that her only issue with placing a condition was if the issue was not
able to be resolved.
Mr. Gargano stated that the Board of Adjustments did not have any effect on private
deed restrictions and that if they granted the request without any conditions, it would
not affect the deed restriction one way or another. Mr. Gargano stated that if the
request was granted, he would not want to do so without a condition placed.
Mr. Burges stated that Ms. Kagan had mentioned continuing the agenda item request
for 30 days so that the applicant could resolve the issue.
Ms. Spector stated that the property was getting vandalized daily and suggested a
special meeting but that the applicant would also be comfortable with a condition being
placed as they had already been advised by the title company the issue would be
resolved by the end of the week. Ms. Spector advised that if they did not resolve the
deed restriction issue then they could not move forward with their project therefore was
very proficient in working to resolve the issue.
Mr. Alley stated that it was not one private title insurance company saying they'll take
the risk. Mr. Alley stated that it was indicia of support that the deed restriction was not
valid, but there was a benefit for purposes of finality. Mr. Alley stated that an
addendum had been submitted to existing deed restrictions as well.
Ms. Spector stated regarding the addendum, that the property at the end of the
applicant’s street that was being proposed to make into multifamily at a prior time was
not aware of the restrictions either and that they did have a deed in their chain of title
that carried the restrictions and it carried it forward to 2017. Ms. Spector stated that
she felt that the action taken to record the addendum was to make them of record
again so that the property owner was not able to move forward past 2017. Ms. Spector
stated that the Marketable Record Title Act was very specific as to how to revive the
restrictions that had been expired and what they had recorded was inadequate. Ms.
Spector also noted that in the letter an association had been mentioned and that the
writer spoke on behalf of an association but that she personally saw nothing in the
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restrictions that referred to an association and that she was not able to find record of
any association in the Division of Corporations database. Ms. Spector mentioned that
across the street from the proposed property was the Gulf Coast Humane Society's
Veterinary Clinic and that there was another deed restriction in the board members’
packets that showed it was specifically prohibited for any use or keeping of animal’s,
livestock, and things of that nature. Ms. Spector stated that as the Gulf Coast Humane
Society was a veterinary clinic that housed animals, there were no restrictions being
enforced.
Mr. Gargano asked for clarification if Ms. Spector had stated that as to the applicant’s
property, the deed restriction had been eliminated in 2008.
Ms. Spector advised that was correct and that the restrictions recorded had been
recorded in 1978.
Mr. Gargano asked since that had been recorded in 2008, would anything recorded
after 2008 have any effect on reinstating the deed restriction.
Ms. Spector advised it would not.
Mr. Gargano asked if it was Ms. Spector’s opinion that anything recorded after 2008
had no effect whether the applicant’s request was granted or not.
Ms. Spector advised that was correct and that any actions take after 2008 would
require consent by the property owner to have joined back in.
Ms. Kagan asked if private deed restrictions lasted 30 years unless essentially
restarted.
Ms. Spector advised it was decided on a lot-by-lot basis and that it was 30 years from
the first deed out from the developer that recorded the restrictions.
Ms. Kagan asked the applicant if she was willing to take the chance of possible
litigation should the deed restriction issue not be resolved.
Ms. Miller advised she was willing to take the risk as the building had already been
purchased six months prior and every month that goes by is money for the nonprofit
that the board members of Our Mothers Home had been saving for. Ms. Miller stated
that every day there was more vandalism and homelessness and that herself and her
team would like to be able to get started on their project. Ms. Miller advised that there
were several federal grants coming in and if some of the money for the Rehabilitation
project was not used by the end of the year, they would lose those dollars therefore the
applicant was willing to take the risk.
Mr. Gargano asked Ms. Spector if her firm was willing to give an opinion letter to the
Board of Adjustments showing the removal of the deed restriction.
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Ms. Spector stated that she would need to ask her general counsel but that she would
prefer that an endorsement from an entitlement company be enough.
Mr. Alley stated that he and Ms. Spector had spoken about the benefit of getting title
quiet and that the quickest most efficient way to protect not only the nonprofit but also
the residents was a formal recognition that could be relied on, and no one could
interfere or delay.
Mr. Gargano stated that Mr. Alley was correct in saying that the only way to know for
sure that it was no longer an issue was if a judge stated in an order or judgment that
the restriction was eliminated from the property which took more than 30 days. Mr.
Gargano stated that he would still prefer an opinion letter from the law firm.
Ms. Kagan stated that she personally would be comfortable with just having the
exception removed.
Ms. Spector stated that the Marketable Record Title Act operated as operation of law
and that a quiet title would be an additional burden both time and financially to the
applicant.
Ms. Kagan asked if Ms. Spector and the applicant would be comfortable if the condition
was a removal of the Exception by the title company of the deed restrictions.
Ms. Spector stated that was correct.
Ms. Kagan stated that based on everything happening with the applicant’s grants and
other various things that if the applicant was willing to take the risk, should the board
add a condition and approve the request then that was their decision and that it was
correct in saying title companies would not remove exceptions that they felt they would
get sued over. Ms. Kagan stated that the buildings in the area were dilapidated and
getting more and more damaged with each passing day and that she would be
comfortable with adding the condition that Mr. Gargano mentioned.
Mr. Weisberg stated that he would support the motion.
Mr. Burges suggested making a motion without a condition.
Ms. Kagan stated that she felt a condition of the removal by the title company would
strengthen the position of the Board of Adjustments in the event of litigation.
MOTION: It was moved by Mr. Burges to approve the adverse impact elements 1
through 5 as contained in the staff memo and the applicant’s application, seconded by
Mr. Weisberg, and unanimously approved 5-0.
Mr. Gargano stated that he felt that the board needed the opinion letter, but if it came
down to grant or not grant the request, he was not going to hold it against the
applicant and that he would like to restate the condition without the opinion letter for
the purpose of clarity. Mr. Gargano restated that the condition was that the applicant
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bring the board within 30 days the owner's complete copy of the owner's policy that
they received when they purchase the property with an endorsement from the title
company deleting the deed restrictions in question, which were recorded twice, once on
July 21st, 1978, and once on May 19th, 2017, and with the exception deleted from the
policy.
It was moved by Mr. Gargano to approve the request to consider a Conditional Use to
allow a boarding facility at 2666 & 2668 Swamp Cabbage Ct. with the following
conditions:
1.
The site plans prepared by Morris Depew & Associates dated May 6, 2022,
are approved in concept only. Compliance with the Land Development
Code will be determined during the review of site work and building
permits.
2.
A business tax receipt for a boarding facility shall be obtained within
three (3) years of the date of approval.
3.
The applicant provides the city attorney with a complete copy of the
owner’s policy received with the purchase of the property with the
endorsement deleting the exception for the deed restrictions that were
recorded as an official deed in Book 1288, Page 1720 on July 21, 1978,
and recorded on May 19, 2017, instrument number 2017000110463.
The motion was seconded by Mr. Burges and unanimously approved 5-0.

OTHER BUSINESS: There being no other business the meeting ended at 2:43 p.m.
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Nicole Devaughn
From:

Sent:
To:
Subject:

I

nolaeyemd@aol.com
Tuesday, July 19, 2022 9:59 AM
Nicole Devaughn; mlighthall@easwfl.com
Zoning change on Swamp Cabbage Court

You don't often get email from nolaeyemd@aol.com. Learn why this is important

This email came from outside of the City of Fort Myers, please be cautious opening attachments or
clicking on links.

Dear Ms Devaughn,
I am writing to oppose the change in zoning on Swamp Cabbage Court. This is a deed restricted
community that does not allow residential living and has been that way since its inception in
1970. The area is not suitable for residential access and the businesses that exist here do not want
this change. As president of the association I strongly request that you not allow this change to
occur. The parking in the area is not suitable for residential, the street lighting in the area is not
suitable for residential, the street floods frequently during the rainy season which would a safety
hazard for young children.
•

The Architectural Control Committee, of which I am chairman, also has power of approval over alterations,
repairs, driveways, parking areas, poles, walls, fences, terraces, patios, setbacks. All building plans must be
approved by an Architectural Control Committee which has the right and power as to architectural approval of
all plans, specifications, elevations, grades, footings, and location of buildings on lots and the enforcement of
such regulations. The Architectural Control Committee also can reject plans, specifications, alternations,
elevations, grades, and any other building feature/specification, for purely aesthetic grounds in their sole and
uncontrolled discretion.

•

Deed restrictions cover the entire property known as EVANS SWAMP SUBDIVISION and restricts use of lots
therein, among other things, to professional office space. These deed restrictions are still in full force and effect.
Any lot owner in the EVANS SWAMP SUBDIVISION may bring an action against the individual or entity that
violates or attempts to violate the deed restrictions

•

The use of all properties on Swamp Cabbage are for professional offices and related ancillary
professions. Zoning is commercial. And as President of this subdivision and having communicated with
all other owners we strongly oppose this change.

I personally will not be able to attend the meeting as I will be seeing patients during that time,
however, I will send a representative to speak on our behalf, Meghan Lighthall.
Stephen E. Smith, MD
Eye Associates of Ft Myers
239-936-7685
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Nicole Devaughn
From:

Meghan Lighthall <mlighthall@easwfl.com>
Tuesday, July 19, 2022 1:02 PM
Nicole Devaughn
Case Number CU22-0015
2017_05_ 19 Swamp Cabbage Ct Deed Restrictions.pdf

Sent:
To:

Subject:
Attachments:

You don't often get email from mlighthall@easwfl.com. Learn why this is important

This email came from outside of the City of Fort Myers, please be cautious opening attachments or
clicking on links.

Good Afternoon Ms. Devaughn,
I am writing to oppose the change of zoning for Swamp Cabbage Ct 2666-2668 Conditional Use case number
CU22-0015. I have attached the deed restrictions for Evans Swamp Subdivision. Please make sure everyone who need to
be aware of the deed restrictions is aware of them. As you can see in the deed restrictions No lot shall be used except
for professional office and inter-related businesses. No lot, or any building erected on any lots, shall at any time be used
for the purpose of any residence, warehouse, garage, service station or any other non-professional business
purpose. This street is not designed as a residential street. The street floods very frequently and the street does not
have residential lighting. This can be a hazard to anyone living on the street. The use of all properties on Swamp
Cabbage are for professional offices and related ancillary professions. Zoning is commercial. Deed restrictions cover the
entire property known as EVANS SWAMP SUBDIVISION and restricts use of lots therein, among other things, to
professional office space. All building plans must be approved by an Architectural Control Committee which has the right
and power as to architectural approval of all plans, specifications, elevations, grades, footings, and location of buildings
on lots and the enforcement of such regulations. The Architectural Control Committee also has power of approval over
alterations, repairs, driveways, parking areas, poles, walls, fences, terraces, patios, setbacks. The Architectural Control
Committee also can reject plans, specifications, alternations, elevations, grades, and any other building
feature/specification, for purely aesthetic grounds in their sole and uncontrolled discretion. These deed restrictions are
still in full force and effect. Any lot owner in the EVANS SWAMP SUBDIVISION may bring an action against the individual
or entity that violates or attempts to violate the deed restrictions. As mentioned in the deed Stephen Smith MD the
Architectural Control Committee. Therefore all architectural changes will need to be approved by Dr. Smith. Stephen
Smith MD is the ophthalmologist, owner and president of Eye Associates of Fort Myers. Dr. Smith is unable to attend the
hearing on Wednesday July 27, 2022 as he is seeing patients. However, I will be there to represent Eye Associates of Fort
Myers are there any procedures I need to be aware of?

Thank you,
Meghan Lighthall, MBA
Practice Administrator
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O££D OF RES'rRIC'rIONS

., RONALD C. FRANCISCO, TRUS'rEE
AND INDIVIDUALLY,
to
ALL PRESENT ./\ND FUTURE OWH£RS of
. Lots l through 14, inclusive,
, located in that certain subdivision
in the County of Lee, State of
E'lod.da known as EVANS SW/\.MP SUBDIVISION,
according to the map or plat thereof
on file and recorded in the Office of the
Cle~k of the Circuit Court of Lee County,

Florida, in Plat Book 32, Pages 13 and 14.
WHEREAS, the unde,signed, RONALD C. FRANCISCO, Trustee ,
and Individually,

(herein called "Owner")

is the owner in foe

simple of that certain real property loc<1tcd and situ.:it'c,".l in
,,ee County, Florida, described as follows:
Lots l through H, .i.nclusive, EVANS S~lAMl'
SUDDIVISION, according to the mc~p or plat
thereof on file and recorded in the Office
of the Clerk of the Circuit Coun of Lee
County, 1:•1orida, in Plat Book 32, Pages 13 and 14.
AND WHEREAS, the Owner des.ires at this time to place
certain easements, r e strictions and rcscrvaLions upon the use of
the hereinabove clescr ibed real pi·operty.
tlO\'l, 'rllEREFORE, the Q1oncr docs hereby impose the following
easements, restrictions and reservations upon th0 use of the
hereinabove described real property as follows:
l,

No lot shall be used except for professional office

and inter-related businesses.
2.

All buildinqs shall be of new and durable good quality

'

;material and workmanship.

,,
:;;I

3.

All lots will be filled in a manner keeping with

the engineered drainage plan of the subdivision and a drainage

,I plan must. be part of submitted pl.:ins.
ii

\\ of a bonded n1aterial.

l These

All pi.lrkin<J lots shall be

/Ill ditch culverts will huve head walls.

shall not be higher than two (2) feet abova the pipe

nor mort than five

(5) feet to each side of the pipe .

L

'

4.

Culvert and suitable temporary or [lermanenl driveway

or parking lot entrances will be constructed prior to any trucks
enter .ing the lot.
edges of pavement.

1'lus is to .ivoid tlnmage to road shoulders .ind

Lot owners and contractors will be liable to

:; the Owner for any such damage.
5.

After the stnrt of any construction of any building

,on any lot, said construction must proceed at a reasonable rate
., of l?rogress and must be completed within si>: (6) months from the
, date of issuance of the initial building permit for S.Jid
construction.
6.

No lot shall be used or maintained as a dumping

,I ground for rubbish,

Trash, garba')c:> or ,1aste shal 1 not be kept

,: except in sani.tar.y containers.

All equipment for the storage or

~disposal of such material shall be kept in a clean and sanitary
condition and walled-ih or landscaped so

3S

not to be visible from

·: adjoining
7,

No ani,uals, livestock or poultry sh.all be r,1ised,

;breed or kept on any lot.
8.

Noxious or offensive activity shall not be allowed

. upon any Lot.

No lot, or any building erected on any lots, shall

, at any time be used for the purpose of any r•~s idence, warehouse,
g·arage, service station or any other non-professional busine;,s
i

purpose.
9.

No trailer or mobile home shall be parked on any lot;

~nor sh.ill any trailer, mobile home tent, shack or other out
I

, building
1

be used as a temporary office.

!I

lj recreational

No trucks, vans, boats,

vehicles, oversized vehicles, or- commercial vehicles

,, shall be parked on any of the street or premise!i "ithin the

I

!\

subdivision except for business delivery to and from premises;

jl and no such vehicles shall be parked overnight within the

j! subdivision •

.I

II or
1

I

10.

Unused lots must be kept cloared of rubbish, weeds,

high grass so as not to become objcctionoblc to ndjoinin9
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Where lot owners cannot or do not provide 1:his clcarin<J, o ,m c r, or
1

his authorized agent, reserves the right to effect such service
at a reasonable charge to the lot owne r.

11.
,!

No oil drilling, oil developme n t operations, oil

refining, quarrying or mining operations of an y kind shall be

_. pe rmitted upon any lot, nor shall oil wells, tanks, tunnels,
_ mineral
1

e>:caviltion or shafts be permitted upon or in any lot.
No prefilbricated or module-type building shal 1 be

12,

constructed or placed upon anr lot without express approval of

:i the Architectural Control Committee herinafter designated.

13. No building shall be erected, placed or altered on
any lot, nor any lot landscaped until the construction plan s
,! and specifications and a plan showing the location of the
structure and proposed landscaping have been approved by the
Architectural Control Committee as to qu.:,Jiiy oi workmanship and
materials, harmony of external tic sign with exist inq structures
. and location

11i

th respect to topograph y and finished grade

1elevation.

The .1-rchi tee tural Contro l Commit tee is composed of

14.

, t'11\T'l'IIEW W. ALLEN,

IV.,

CEC!L BEEHLEH and CHARLES S. EBY. A

, majority of the Comm.it tee may designate a repr e s e ntative to
, act for it.
1

In the event of death or resignation of an y member

the committee, the remaining members shall have full authority

:I to

designate a successor.

Neither the members of the Committee

:i nor its designated representative shall be entitled to any

1
·:

compensation for services performed pursuant to this covenant.

!/ l\t

II the

I
any time, after all of the lots have been conveyed by the Owner!

then record owners of a majority of the lots shall have the

;J power through a duly recorded written instrument to change the

I! membership

of the Committee or to withdraw from the Committee or

/I r e store to it any of its powers and duties.

II right

15.

The Architectural Control Committee shal 1 have the ·

and po wer as to architectural approval of all plans,

-

3 -
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specifications, elevations, grades, footings and lo~ation of
" buildings on lots and the enforcement of these restrictions.

'

ln order to ensure high standard oi construction, no buil d i ng
or other structures shall be erected, placed or remain on a n y lot
until a set of plans of the working drawings and specifications,

I including
1

a plot plan showing the locatiun of the proposed

building or other structures, terraces, patios, walls, fences,

! drive,iays, parking areas, poles, property lines and setbarks is

submitted and approved as meeting the requireme n ts of these
: restrictions and as being in compliance with bui1ding, plumbing,
and electrical codes in effect. at the time of construct ion or
,; alteration of any such building.

Refusal of approval of place,

, specifications and location by the Committee may be based on any
ground, including [)urely aesthetic grounds, which in the sole
and uncontrolled discretion of the Committee shall seem sufficient •
. No alterations in t.he exterior appearances of buildings or
structures shall be made without the same procedure for approval.
J The provisions herein contained shall apply equally to repair,
. alterations or modification in any building, wall or other
: structure.
The Committee shall give speedy approval or disapproval
I

: of plans, drawings and specifications subrni tted, provided that in

:i the event neither approval nor disapproval is served upon persons
'
!I submitting such plans, drawings and specifications, at an address

,,., disignated

by them, within thirty (30) days of being so submitted, .

;1 ·t hen such plans, dr11.wings and specifications shall be deemed as

I,, accepted.
16.

, be

I

No citizens band or ham radio-type a.ntenna shall

allowed erected on any lot or structure without express written

I

approval 0£ the Owner,

II1

lj and

l
I

17.

The foregoing agreements, covenants, restrictions

conditions shall constitute an easement and servitude in and

1,

upon the lands herein described runni.ng with the land and shall
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be deemed tor the benefit of all the l.:rnds in the subdivision, ~nd
it shall relllilin in full force for th'enty

(20)

years from the date

of the recording of this instrument, after which they shaJ 1 be
;automatically extended for successive periods of ten (10) years
each, unless by vote of a majority of the then owners of the lots
in the subdivision it is agree to change them in whole or in pc1rt.
l3.

If any person,

firm or corporation, or Lhcii- heirs,

,or assigns shall violc1te or attempL to violate any of these
,Restrictions, it shall be lawful for any other person or persons
:owning any lot in the Subdivision to prosecute any proceeding at
law or in equity against the person or persons violating or
attempting to violate any Restrictions whether such proceeding is
to r,revent such persons from doing or to rccovc,r d.:imuge or other
, dues for such violation.
19,

Invalidation of any one of the provisions contained

in the Restrictions by judgment or court order shall not affect
any of the other provisions of the llc,st1·ic::.ions, which shall
remain in full force and effect.
20.

The Owner or his successor res..,t'ves the right to

hereaftel·, from time to time, umend, modify, ,1dd, delete or
grant except.ions from any or all of the foregoing Restrictions
without notice to or consent from any subsequent lot owner;
. provided, however, that this p.:iragraph shall not be t1sed for the
purpose of reducing or downgrading the standard of quality of the
Restrictions in effect in the Subdivision in which the property
,; is located and provided furth e r th<'l.t this paragraph shal I not be
i
used to change the residential character of the property in this

;!

•I subdivision.
i

I

In witness whereof, the Owner has hereunto set his hand

and seal this

.-f.t2.

day o f # -

;~/~ ·
·I

I
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S'l'ATE OF FLORIDA:

t.",.128° pr,172,..J
li(L

, . ()

ss

COUNTY OF LEE
I HEREBY CERTIFY that on this day befo:·c me, an officer
duly authorized in t:.he state <1foresaid and in the county
aforesaid to take acknowledgments pcrson,:ill:,· appe.ired RONALD
C. FRANCISCO, to me known to be the person described in ancl
who executed the foregoing Deed of Restrictions, and

acknowledged before me thv.t he cxact!tcd the sarv~.
Witness my hand anc\ official seal in the county and
state last aforesaid this.

.Zc/0

_J;,.._1::[. ,

day of

1978.

'

~_ _.,

,· . ...
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NO'l'ARY PU~1J,iC

My Commission Expires:
f,IY C0,\11,HSSION E¼Pl.~ES JUL y 22, 198!
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Addendum to Existing Deed of Restrictions

11/29/2016
This document is in reference to a contract agreement dated July 20th • 1978.
May it be known that the undersigned parties, for good consideration, do hereby agree to make the
following changes and/ or additions that are outlined below. These changes/additions shall be made
valid as stated in the contract.
Stated Contract for:

Evans Swamp Subdivision

Per paragraph 14 of the Deed of Restrictions, as the sole Architectural Control Committee member I
Cecil Beehler hereby designate Stephen Smith, MD and Patrick King as my successors to the committee.
No other terms or conditions of the above mentioned contract shall be negated or changed as a result of
this stated addendum.

Signaturc..,,.,.,,,_,_,,......."'--...i..,;."""'"'=-----=~
Print Name Cecil Beehler

Date

11/29/2016

Designated Committee Members:

...;.__ _.;._
D
_ _ _ _ __
Signature _ _.........»

Print Name

Stephen Smith, MD

Print Name

Patrick King

Witness#l)

Date

~~~

Witness #2) ~

Cd,_.-

11/ 29/ 2016

11/ 29/ 2016
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Cindy Leal Brizuela
Project Planner

EDUCATION

University of Florida, Gainesville, FL - Master of Urban and
Regional Planning, May 2020
University of Florida, Gainesville, FL - B.A. in Political Science, 2013
University of Florida, Gainesville, FL - Certificate in International
Relations, 2013
AFFILIATIONS & HONORS

Member of the American Planning Association (APA) and the
Florida Chapter of the APA, Treasurer of Promised Lands Section of
APA,
Member of the
Florida
Planning and
Zoning
Association (FPZA) and the Calusa Chapter of the FPZA, Award
Recipient for 2017 FPZA Outstanding Student Award, Member of
Delta Epsilon Iota Academ ic Honor Society, Member of the
National Society of Collegiate Scholars.

REPRESENTATIVE PROJECTS & CLIENTS
• Land Development Code Amendments (Fort Myers, FL): Assisted in

the review of the land development code for necessary updates.
This project involved the identification of conflicts in the 'definitions'
section of the code.
• Quick

Fuel/Jacobus

Energy

(Fort

Myers,

FL):

Prepared

administrative deviations for an industrial project which could not
meet landscape code due to pervious site area . This project involved
coordination with landscape architects to craft the deviation
justifications and bring the site into compliance to the maximum
extent possible.
• 1567 Hayley Lane (Fort Myers, FL): Prepared a conventional

rezoning application to allow for pharmaceutical uses to be
AREA OF EXPERTISE

Land use planning and analysis, policy writing, and Geographic
Information Systems
As a Senior Planner with the Lee County School District , Ms. Leal
specialized in developing the District' s first Capital Improvement
Plan, a five year comprehensive plan outlining expected growth
and capital expenditures.

permitted on the commercial structure. The project involved review
of existing and surrounding zoning to allow for continuous
conventional zoning in the area. Additionally, created supportive
exhibits for the application .
• 691 Van Buren (Fort Myers, FL): Prepared a conventional rezoning

application to allow the development of an accessory parking lot to
support an existing laundromat. The project involved extensive

CURRENT RESPONSIBILITIES

review of existing land development regulations and an in depth

As Assistant Director of Planning, Ms. Leal Brizuela is responsible
for preparing land use applications, creating land use exhibits,
preparing land use analysis studies and compatibility studies,
review of staff's reports and findings.

review of surrounding land use patterns.
• Evaluation and Appraisal Report Amendments (Bonita Springs, FL):

Assisted in the review of the Conservation/Coastal Management
Element and the Housing Element of the Comprehensive Plan and

RELEVANT EXPERIENCE

subsequently drafting policies to improve upon the existing

Ms. Leal Brizuela has been preparing privately-initiated land use
applications and exhibits in various jurisdictions throughout
Florida since 2016. Contractual assignments within Southwest
Florida have expanded Ms. Leal Brizuela's land use planning
experience to include assisting in updating land development
codes and assisting in Evaluation and Appraisal Report (EAR)
amendments. Ms. Leal Brizuela is experienced in the use of Esri's
geographic information system tools such as ArcMap and
Collector. Previously, Ms. Leal Brizuela was responsible for the
creation of standardized due diligence map packages for
prospective projects. Each map package consisted of 17 exhibits
that covered development variables such as utilities, soils, zoning,
future land use, and existing uses.

language in the plan. Additionally, created a new Coastal High
Hazard Area map which needs to comply with Florida Statute as
relating to SLOSH data.
• Southeast Lee County Density Reduction/Groundwater Resource
Mining Study (Lee County, FL): Assisted in the preparation of a

supply/demand study for mining. The regional study involved
extensive data and analysis of local and state permitting databases
and GIS files, as well as population and growth projections.
Additionally, created supportive exhibits and maps for the report.
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Nicole Devaughn
From:

Sent:
To:
Cc:

Subject:

Spector, Sarah <SSpector@ralaw.com>
Tuesday, July 26, 2022 3:35 PM
Grant Alley
Anthony Palermo; Nicole Devaughn; Cindy Leal Brizuela; Alicia Miller
Our Mother's Home - Deed Restriction Issue

This email came from outside of the City of Fort Myers, please be cautious opening attachments or
clicking on links.

Good afternoon, GrantWe represent Our Mother's Home with respect to the Conditional Use request that will be considered by the Board of
Adjustments tomorrow afternoon.
In reviewing the staff report over the weekend, I saw that there was a letter of objection, allegedly filed on behalf of an
association responsible for the enforcement of deed restrictions that were recorded in 1978. In that letter, it is asserted
that the proposed use is not permitted, given that the restrictions provide that no lot shall be used except for
professional office and inter-related businesses. I wanted to try to address this issue in advance of the hearing, as it is a
red herring that has no bearing on the request being made.
As soon as I learned of this letter and the restrictions, I spent a good amount of time tracing the ownership of the
property in question back to 1978 for purposes of determining whether any muniments of title referenced the deed
restrictions by OR Book and Page for purposes of preserving the restrictions from extinguishment by the Marketable
Record Title Act. In doing so, I have found no deed in the chain that includes a Book and Page reference to the
restrictions. Additionally, there is no specific reference to the restrictions on the Evans Swamp Subdivision plat.
Accordingly, the restrictions were extinguished, as to the Our Mother's Home pro perty, in 2008. I have prepared a
spreadsheet with the relevant transfers and also saved each of the deeds individually. I did not want to bother you with
sending the back-up research, but am happy to do so if you would like to review it.
I also saw that the letter of objection includes a 2017 document that was recorded in the public records, presumably for
purposes of preserving the restrictions when a similar issue was raised around that time period. Another parcel owner
wanted to develop a multi-family development on one of the Swamp Cabbage Court parcels. That parcel, however, does
have a muniment of title that include a specific reference to the restrictions that moved the MRTA extinguishment date
forward to 2017 (it having been recorded in 1987) as to that parcel only. That muniment of title has no bearing on the
Our Mother's Home property.
Accordingly, to the extent that the document recorded in 2017 had any effect (and I have serious doubts as to whether
it did), it had no impact on the Our Mother's Home property, which has been free and clear of any restrictions since
2008.
If you have a moment to discuss this and whether you feel that it needs to be raised as an issue at the hearing, I would
greatly appreciate it. You can reach me directly at 239.338.4213 at any time before the hearing tomorrow.
Thank you very much for your time and consideration.

1

Sarah E. Spector, Esq.
Roetzel & Andress, LPA
2320 First Street, Suite 1000
Ft. Myers, FL 33901
Direct: 239.338.4213
Main: 239.337.3850
Fax: 239.337.0970

ROETZEL
Akron - Chicago - Cincinnati - Cleveland
Columbus - Ft. Myers - Naples - Toledo

CfJN:lJJMl~;iltJY
,\~f;J Fi ANti.f·fJ
L:{Vt"tlJf~M[~;T t. t\', 1;

E-mail: ss pector@ralaw.com
www.ralaw.com

Both Sarah Spector and Roetzel & Andress intend that this message be used exclusively by the addressee{s). This message may contain information
that is privileged, confidential and exempt from disclosure under applicable law. Unauthorized disclosure or use of this information is strictly
prohibited. If you have received this communication in error, please permanently dispose of the original message and notify Sarah Spector
immediately at 239.338.4213. Thank you.
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Our Partner Agencies

~~~~~~~~•!~~~!R~~~~

'f~eCounty

.J Jouthwest ~foricla

provides a safe
and nurturing environment for young
moms (ages 11-21) in foster care and
their babies. This unique home is
the only one of it's kind in Southwest
Florida.

Our mission is to empower young
mothers in the foster care and
human trafficking systems to
break the generational cycle for
themselves and their children.

About Our mother's Home
At
" ··
, we envision
a world of independent women who
believe in themselves to accomplish
their dreams.
By creating a safe and nurturing
environment for teenage mothers and
their babies, we are able to have a 90%
success rate of preserving families,
transitioning foster mothers to self
sufficiency, and saving the lives of
children by avoiding their re-entry into
foster care.
Over the years, more than 200 mothers
and their children have benefited from
Mentored Living
Program.

Did You Know?
Only
of teen mothers graduate
from high school
of daughters born to teen
moms become teen mothers
themselves
of girls in foster care are
sexually abused
of children born to teen moms
in foster care are placed into foster
care
of our nation's prison
population have spent time in foster
care
The average age of a human
trafficking victim is

I

__.,

Florida ranks
in the country for
human trafficking

How You Can Help
Members of the "Big Heart Society"
are partners with
. Contributions of $500 or more
annually for a minimum of five years,
help us prepare for the future.
Your commitment to
saves the life of a child and
preserves a brighter future as these
children grow up to become active
and productive members of society.

